Empirical legal research in the UK and in the Netherlands has provided data on the extent to which the transaction avoidance rules (avoidance powers, actio Pauliana) generate practical problems. This article's goal is to explore the similarities and differences of the data. To achieve this, existing empirical data found in the Dutch and the UK research are compared.
INTRODUCTION AND APPROACH

Introduction
If a company strives to survive financial difficulties, some creditors often protect themselves at the expense of other, less powerful creditors. For example, security rights will be granted to powerful creditors in order to reassure them. Occasionally, such a transaction can be detrimental to creditors.
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Transaction avoidance rules (avoidance powers, actio Pauliana) provide criteria for qualifying transactions that are detrimental to the interests of creditors. If the criteria for permissibility are not satisfied, the transaction is reversed in order to restore the position of the estate. Most law systems have adopted and implemented transaction avoidance rules. 1
Research field and research question
Many studies have been conducted with regard to transaction avoidance rules. The majority of the studies concern descriptions of, or comments on, current law. This unquestionably applies to UK 2 , German 3 and Dutch 4 law. They are generally written in the language of this system, e.g. English, German, or Dutch.
Studies that have addressed other issues, for example the rationale, are scarce.
Several attempts have been made to justify the existence of transaction avoidance rules. The "pari passu" principle is often considered as the underlying principle of the transaction avoidance rules. 5 Jackson 6 , however, used the creditors' bargain theory to The purpose of this research was "to assist the establishment of an efficient and effective legal framework to address the financial difficulty of debtors".
Therefore, it should be used "as a reference by national authorities and legislative bodies when preparing new laws and regulations or reviewing the adequacy of existing laws and regulations". 10
The Uncitral Guide 11 commences by stating there are substantial differences between insolvency laws with regard to how the rules are defined and how they are combined. Rather than describing the different rules, the Guide reduces them to two types of criteria, viz., objective and subjective criteria. Objective criteria are defined as general(ized) criteria that may be easier to apply than criteria that rely upon knowledge or intentions. According to the Guide, objective criteria can produce arbitrary results if relied upon exclusively. For example, if suspect periods are applied in a law system, a proper transaction that falls within a specified period might be Examples of subjective, case-specific criteria are the intent of the parties to the transaction, the financial circumstances of the debtor at the time the transaction occurred, the financial effect of the transaction on the debtor's assets and what might constitute the normal course of business between the debtor and particular creditors.
According to the researchers, evidence problems are often related to subjective criteria. For instance, it is difficult to prove the debtor's or the counterparty's intention.
Therefore, the Guide advises to combine both objective and subjective criteria.
For example, "suspect periods" could be defined in which it is presumed that the debtor or his counterparty has the knowledge that is required to successfully void a transaction. Additionally, the drafters note that funding difficulties can obstruct the application of transaction avoidance rules. In legal systems where the assets of the debtor provide funds for legal proceedings, lack of funds can prevent the liquidator from instigating legal proceedings. 
Approach
Recently, the application of the Dutch transaction avoidance rules has been studied empirically. 12 The study focused on the results (proceeds) of settlements and proceedings, and on the problems that occur if the rules are applied in practice. As UK research also provides empirical data 13 , a comparison can be made of the existing empirical studies. 
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The comparison will concentrate on the incidence of suspect transactions, settlements and avoidance litigation and the difficulties that office-holders (or liquidators) experience if they encounter a suspect transaction, including the incidence and reasons for not initiating legal proceedings, evidential difficulties and disputes that take place between the liquidator and the counterparty.
Firstly, however, the transaction avoidance rules of UK and Dutch law will be described. A proper understanding of the UK and Dutch transaction avoidance rules is required in order to place the empirical results in the correct legal context. The description is followed by an analysis of the results that the UK and Dutch empirical studies have produced. Such an analysis will provide more detailed information in addition to the remarks and conclusions that were produced in earlier studies, particularly the Uncitral Guide.
METHODOLOGY OF THE EMPIRICAL DATA COLLECTED
United Kingdom (UK)
In the UK, a need was felt for empirical data with regard to the transaction avoidance rules. 14 However, the court service has not collected data on transactional avoidance orders. In addition, the Insolvency Service offers no insight into how the transaction avoidance rules are applied. Therefore, in 1996, the researchers turned to practitioners to examine how the law was being operated in practice, emphasizing the limitations of collecting perceptions of practitioners. 15 With the moral (and financial) support of the Insolvency Lawyers' Association, a questionnaire was directed to 555 practitioners, both lawyers and accountants. When the questionnaire asked for indications concerning frequencies, for example as to the incidence of avoidance proceedings, five different categories were distinguished, viz., 'usually' (70-100% of cases), 'often' (40-69%), 'sometimes'
(10-39%), 'rarely' (9% or fewer) and 'never' (0%).
The response rate of the survey was 26% (n=143). If the number of practitioners is added who said they were unable to participate, the response rate nears 40%. In addition, approximately 30 interviews were held with leading practitioners 6 from various parts of the country. Provisional conclusions were successively tested by means of interviews and written consultation. The survey in this empirical study first addressed the question of whether the practical problems that were found, were related to the application of the rules or to externalities, for instance, a lack of funding. It was expected that a substantial part of the problems could be related to the application of the rules. Therefore, subjects had, among other things, to assess on a five-point scale to what extent the criteria cause evidence problems and disputes. In addition, it was possible for the respondents to add other problems they had experienced in practice.
The Netherlands (NL)
The survey was followed by focus group research. In three groups, the problems that were identified in the survey were further explored. The groups consisted of eight, nine and six experts on the topic, respectively. The participants were chosen based on their experience in the field of bankruptcy law: two groups consisted of experienced practitioners and one group of practitioners with relatively little experience. To optimize the data that were collected in the focus groups, the results were presented to a group of practitioners that did not participate in the focus groups. A total of eight practitioners responded, two of whom had not participated in the survey. In general, all eight practitioners affirmed the outline of the results. Some had different experiences or comments with respect to parts of the results.
TRANSACTION AVOIDANCE RULES
UK Law
The Insolvency Act 1986 (IA 1986) contains, in essence, four grounds to challenge transactions that are detrimental to creditors. The first ground can be found in s. 238
and s. 339 IA 1986. These provisions concern transactions at an undervalue, i.e. gifts, transactions with a gift element and other transactions in which the debtor received a consideration of a value considerably less than that which he gave. 18 To challenge a transaction at undervalue with s. 238/339 IA 1986, it must have occurred in a fixed period before bankruptcy. In case of corporate insolvency, the period is two years before the onset of insolvency (often the onset of the insolvency procedure). 19 The period is five years before the bankruptcy filing in case of personal bankruptcy. 20 In addition, s. 240(2) IA 1986 requires that the debtor was unable to pay his debts at the time of the transaction. If these criteria are satisfied, a court order will be made, unless (1) there were reasonable grounds for believing the transaction to benefit the company and (2) the company which entered into the transaction did so in good faith and for the purpose of carrying on its business. 21 Secondly, in appropriate circumstances transactions at an undervalue can be challenged using s. 423 IA 1986. This section contains rules on transactions that defraud creditors. It can be seen as a complement to s. 238 IA 1986 in attacking transactions at an undervalue as s. 423 IA 1986 does not require that the transaction has taken place in a fixed period. Instead, it requires a purpose to prejudice creditors.
Therefore, the wider scope of s. 423 compared to s. 238 is restricted by the requirement of 'a purpose to prejudice'.
The third ground to challenge transactions that are detrimental to creditors is stated in s. 239 (and s. 340) IA 1986. To successfully challenge a preference, a factual 8 preference is required. This type of preference can be described as a transaction which places a creditor, surety or guarantor in a better position than the person would have been in if the preference had not been given. 22 In addition, to successfully void a preference, the transaction must have occurred six months before the onset of insolvency 23 , and the debtor must have had the intention to prefer at the time of the preference 24 . In corporate insolvency, if a preference is given to a person connected with the company, the company is presumed to have had this intention unless it is proved that this was not the case. 25 Cases in which a transaction was most readily seen as preferential were those in which the counterparty was a person connected with the company. 26 Therefore, s.
239 IA 1986 is often successfully applied to cases where a company reimbursed the loan that was provided by a director of the company. 27 In other cases, a desire is seldom assumed. For example, if the counterparty exerts pressure on the debtor 28 or if the preference takes place within the framework of a reorganisation process, 29 it is probable that a court will not assume an intention to prefer. In other words, a plausible explanation for the transaction will often lead to the conclusion that the transaction was not preferential. 30 
Dutch Law
The Dutch Bankruptcy Act (DBA; Faillissementswet) provides two grounds for voiding a transaction that parties entered into before bankruptcy. The first ground (art.
42 DBA) requires the office-holder (or liquidator) to prove that:
(1) the transaction is a 'voluntary transaction' (art. 42 DBA), i.e. there was no legal obligation for the transaction or the transaction was not due at the time of the transaction.
(2) the transaction prejudiced creditors. Examples of transactions that prejudice creditors are a gift, a transaction at undervalue (i.e. the value of the property sold exceeds the selling price or the purchase price of the property bought exceeds the actual value of the property), and a payment that was not due at the time the creditor was compensated. To determine whether a transaction was detrimental to the creditors, a comparison must be made between the actual situation and the hypothetical situation in which the transaction would 10 not have taken place. 33 Moreover, the loss as a result of the transaction must have been established at the time the court renders its judgment. 34 (3) at the time of the transaction, the debtor and counterparty knew or should have known that prejudice to creditors would be the consequence of the transaction (hence referred to as: knowledge of prejudice to creditors). This implies that the office-holder (or liquidator) has to prove that the debtor had financial difficulties at the time of the transaction. In addition, it is required that the counterparty was aware of or, in all fairness, should have been aware of these difficulties. There is a discussion in the Dutch literature on the extent to which the debtor should have financial difficulties. 35 Empirical research
demonstrates that most of the office-holders (or liquidators) assume that it is required that the bankruptcy of the debtor is imminent in order to prove the knowledge that is required by the law. 36 Knowledge of prejudice to creditors is presumed if the transaction took place one year before the debtor went bankrupt. This presumption specifically applies if insiders are involved or if the transaction is a transaction at an undervalue (s. 43 and 45 DBA).
The second ground can be found in art. 47 DBA. This section states that an 'obligatory transaction', for example a payment, is not permissible if the counterparty, at the time of the transaction, has knowledge of the bankruptcy filing of the debtor or the debtor and his counterparty colluded to favour this creditor over other creditors (collusion criterion). Case law of the Dutch Supreme Court demonstrates that the collusion criterion focuses on the actual intentions of parties and (therefore) has to be interpreted restrictively. 37 Moreover, it indicates that the sole situation in which the collusion criterion can be successfully invoked is in the case that person X has considerable or decisive influence on the counterparty as well as on the debtor (both of which are often companies). 38 If the criteria of art. 42 or 47 DBA are satisfied, the transaction is considered to be voidable. The current law states in art. 51 DBA that the legal effect of a transaction that can be qualified as not permissible is to restore the 'old' situation (before the transaction) by nullifying the transactions that parties entered into.
EMPIRICAL RESULTS
Incidence of suspect transactions Results
In the UK study, office-holders (or liquidators) were requested to specify how often they had encountered suspect transactions. The results indicate that a majority of the office-holders (or liquidators) (79%-93%) encountered suspect transactions sometimes or rarely (Table 1) . In the empirical study that was conducted in The Netherlands, the results demonstrate that office-holders (or liquidators) encountered a suspect transaction in 9%
(companies) and 6% (natural persons) of the bankruptcy cases (Table 2 ). 39 
Analysis
A conceivable explanation to interpret the differences which were observed is related to methodological issues. A comparison of the research that studied the Dutch bankruptcy files and the focus group research regarding the Dutch transaction avoidance rules demonstrates that office-holders (or liquidators) estimate the incidence higher than it actually is. 40 In the focus group research (Van Dijck 2006), office-holders (or liquidators) estimated that they encounter suspect transactions in 30% of the bankruptcies. The bankruptcy files study, however, reveals that the actual percentage is significantly lower (6% and 9%). Therefore, the UK results arguably show inaccurate estimations, i.e. the actual incidence is lower than estimated by the respondents. If this presumption proves to be correct, it is probable that the incidence of suspect transactions in the UK is similar to the incidence in The Netherlands.
Outcomes Results
Additionally, Dutch empirical research provides data regarding the outcome of cases in which the office-holder (or liquidator) encountered a suspect transaction. The study demonstrates that a suspicion by the office-holder (or liquidator) led to proceeds in very few cases and that there are no proceeds in a majority of the cases (67% of companies and 81% of natural persons). If there are proceeds in a corporate bankruptcy (n=189), they are mostly based on a settlement in 77% (n=145) of the cases and from a legal procedure in only 23% (n=44) ( Table 3 ). 41 Under the IA 1986, proceeds are also obtained more often from settlements than from proceedings. According to half of the UK practitioners, disputes are settled in a majority of cases (Table 4) . In case of litigation (Table 3) , more than half of the respondents (50%-60%) indicate that they bring a case to trial sometimes or rarely (Table 5) . In addition, if a case is brought to trial, the matter is often/usually dropped without a settlement, according to 50%-60% of the respondents (Table 6 ). 
Reasons for not initiating legal proceedings Results
As can be seen, the majority of cases where the office-holder (or liquidator) encountered suspect transactions does not result in legal proceedings and/or a settlement. Two principal causes can be identified from the UK and Dutch studies for not challenging suspect transactions.
In the UK, lack of funding and evidence problems are important obstacles for successfully attacking a suspect transaction (26%-37%) ( Table 7) . In addition, the Luttikhuis/Timmermans study 42 demonstrates that, in The Netherlands, unlikely recovery is a major cause (ca. 50%) for not initiating a settlement or legal proceedings (Table 8) . The second Dutch empirical study provides similar results (Table 9 ). However, it also indicates that the expectation that, although recovery is likely, the costs exceed the proceeds, is a major obstacle for successfully voiding suspect transactions (Table 9 ). In addition to the Luttikhuis/Timmermans research, the second Dutch empirical study
indicates that evidence problems are an important obstacle to prevent office-holders (or liquidators) from challenging suspect transactions successfully. 43 
Analysis
The studies identify the lack of funding and evidential difficulties as a major obstacle for not initiating legal actions. However, insufficient funds is seen as less of a problem in The Netherlands than in the UK. This can partly be explained by the way in which actions are funded. Under the DBA, the costs that the office-holder (or liquidator) makes can be paid as expenses of the winding up of bankruptcies. Under the IA 1986, this was only permitted in certain circumstances. 44 The Insolvency Rules were changed in 2002, i.e., after the UK study was conducted (1998). Consequently, office-holders (or liquidators) are currently allowed 16 to charge the costs of insolvency litigation as an expense of winding up. 45 As a result of this change, the problem of lack of funding may have decreased since the research was conducted.
The problem of unlikely recovery as a major obstacle can easily be explained.
Previous to challenging a transaction, the office-holder (or liquidator) will, among other things, verify if it is worthwhile to initiate proceedings. For example, he or she will verify whether recovery is likely and whether the expected proceeds exceed the costs that will probably be made. This investigation can compel office-holders (or liquidators) not to challenge a transaction, even if the transaction was, in their opinion, not permissible.
It is, however, rather remarkable that the UK study does not identify unlikely recovery as an obstacle. By contrast, the problem of unlikely recovery is seen as a major obstacle for successfully invoking the transaction avoidance rules in The
Netherlands. Supposedly, respondents in the UK research conceived unlikely recovery as lack of funding.
Notwithstanding methodological differences and the differences in the results, it becomes obvious that the major obstacles for not bringing a case to court are, to a large extent, related to 'externalities' as insufficient funds, unlikely recovery, and a negative cost-benefit ratio. Therefore, it is surprising to observe that the legal doctrine mostly focuses on the transaction avoidance rules and not (or less) on the externalities mentioned. This at least applies to the UK as well as to The Netherlands, and, to my knowledge, also to Belgium and Germany.
Application problems and difficulties
Although legal scholars mostly focus on the transaction avoidance rules, little is known about to what extent the transaction avoidance rules generate practical problems. The evidence problems and other application problems were further explored the Van Dijck 2006 study. Because of the (supposed) importance of these application problems and difficulties, it can be considered worthwhile to explore these, even though an UK counterpart of this research is not available.
General observations
Based on the focus group data of the Dutch empirical research, two important observations can be made for the Dutch transaction avoidance rules. The first concerns the aspect of professionalisation. Banks and large companies are more aware of, and specialized in, the transaction avoidance rules. These creditors can anticipate and effectively neutralise the impact of transaction avoidance by, for example, obtaining security rights outside suspect periods. By contrast, small and mediumsized businesses have no knowledge of the existence of transaction avoidance rules, according to the participants of the focus groups. For these creditors, it is unlikely that the transaction avoidance rules affect their behaviour. Therefore, there is presumably little preventive effect in these cases.
A second important observation is that the criteria are too limited. More specifically, creditors with influence, such as banks or shareholders, determine the direction of the debtor (company) without having to account for influencing or forcing the debtor to do certain transactions. These persons or entities are generally better informed with regard to the financial situation of the debtor than most other creditors.
This specifically applies to banks. Although banks initiate and contribute to successful reorganisations, they often notice, more than other creditors, when bankruptcy is proximate. According to the participants, a bank will then use legal instruments, for example security interests, to secure its own interests. In practice, the debtor and his counterparty create a legal ground for one or more transactions which will take place in the future at a time when the financial situation of the debtor is healthy. The future transaction will then be considered to be obligatory at the time the transaction is carried out.
In The Netherlands, it is common for banks/lenders to oblige the borrower to pledge current as well as future property (art. 20 General Terms and Conditions of the Banks; Algemene Bankvoorwaarden). As a result, any subsequent pledges are based on that existing obligation and can only be avoided pursuant to art. 47 DBA. If the debtor (borrower) enters into bankruptcy, such an obligation forces the office-holder (or liquidator) to prove consultation or knowledge of the bankruptcy filing, which is seen as very difficult, in contrast to knowledge of prejudice, which is easier to prove.
Consequently, most of the assets in a bankruptcy are allocated to the bank. Due to a lack of assets in the bankrupt estate, office-holders (or liquidators) do not have enough funds to initiate proceedings or even to liquidate.
The impression in the focus groups was that most of the participants, especially those with experience, urge the legislator to oblige banks (and other creditors with influence) to be held accountable for their actions in the period before the debtor/borrower went bankrupt.
Intentions
In general, the results indicate that if criteria emphasize the intent of the parties to the transaction, this substantially increases the risk of evidential difficulties (Table 10 ). Here, the intentions of the parties to a contract have proved to be a deficient basis for assessing the permissibility of the transaction. For instance, it is (very) difficult to prove collusion, according to 75% of the office-holders (or liquidators). This corresponds to the claim of Doyle and Keay, holding that "[i]t is probably notable, and indicative of the difficulty of establishing a desire, that there are apparently only three reported cases in which a court has found there to be a preference in favour of a person other than a connected person". 47
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Knowledge
The same percentage (75%) applies for proving knowledge of prejudicing creditors if the knowledge that is required is not presumed. However, if knowledge is presumed, the opposite applies. The data show that in cases in which knowledge is presumed on a statutory basis (s. 43 DBA), it is (very) easy for 66% of the office-holders (or liquidators) to prove knowledge on the part of the debtor and its counterparty. As a result of the fact that the other party must prove the opposite, it can be concluded that a presumption or shift of the burden of proof will determine the outcome (permissible or not permissible) to a large extent. In other words, the chances of successfully voiding a transaction are substantial if a presumption or shift is applicable and slim if a presumption or shift is not applicable.
The evidential difficulties were further explored in the focus groups.
Participants were asked how they prove knowledge (and intentions). They explained that knowledge is often easy to prove if counterparties are connected with or related to the debtor, for instance if the counterparty of the debtor was family or an allied company. However, the earlier the transaction took place, the more difficult it is to prove the knowledge required by the law.
If a presumption is not applicable, office-holders (or liquidators) use (e-mail)
correspondence, notes and statements by witnesses, and employees, etc., to prove the knowledge that is required by the law. A majority of the office-holders (or liquidators) that participated in the focus groups can sometimes rely on conversations with, for instance, employees and accountants. Occasionally, prior knowledge is assumed if the transaction can be considered to be unusual. Office-holders (or liquidators) also use this type of information to prove knowledge on the part of the debtor. In case of an 'obligatory' transaction (payments), however, where it is required to prove knowledge of the bankruptcy filing, this type of information is often discovered accidentally. The focus groups data indicate that the success office-holders (or liquidators) achieve with this criterion is generally the result of coincidence (for example, the office-holder (or liquidator) discovers a letter sent by a creditor that provides evidence for a payment that is regarded as not permissible).
Disputes
The Dutch study did not merely focus on evidence problems, but also on the extent to which the Dutch transaction avoidance rules cause disputes. In general, the nature of 20 the discussions and disputes depends on what type of counterparty the office-holder (or liquidator) faces. In essence, three types can be distinguished: the expert; the attorney who is not specialised in bankruptcy law; and the layman who has no legal expertise. The focus group data indicate that attorneys who are not specialised in the field of insolvency law can be easily persuaded that the transaction is not permissible.
Laymen, especially directors of (group) companies, find that in practice they are often forced to make transactions which turn out to be detrimental to creditors ("there were no other options" or "I had to carry out the transaction as part of the reorganisation process"). It is likely they will challenge a claim of the office-holder (or liquidator) if he or she states that the transaction was made voluntarily. Office-holders (or liquidators) consider these types of claim easy to parry.
If the counterparty is assisted by an expert in the field of insolvency law, he will often try to find legal arguments to contend the claim of the office-holder (or liquidator) that the transaction was not obligatory, to show that the creditors' interests were harmed, and to prove that his client knew or should have known that the transaction would harm creditors. Although office-holders (or liquidators) sometimes encounter significant opposition from an expert, they prefer communicating with this type of counterparty. According to the participants, an expert contributes to channelling the discussion or dispute.
More specifically, it can be concluded that the requirement of knowledge of prejudicing creditors causes the most disputes in comparison to the other requirements (Table 11) . (for instance, a typical defence of an entrepreneur is that the suspect transaction was part of a reorganisation process and that it was, therefore, obligatory).
It is also remarkable that 39% of the office-holders (or liquidators) experience that it is (very) easy to demonstrate that a transaction is detrimental to creditors, while the requirement causes disputes (very) often according to two thirds of the respondents. This oddity was further explored in the focus groups. According to the participants, the evidence of detriment is often arbitrary and, therefore, relatively easy to challenge.
Firstly, the question of whether a transaction prejudices creditors is not purely a mathematical one. The answer to the question of whether a transaction is detrimental to creditors (also) depends on factors such as the probability of the transaction triggering other (positive or negative) events.
Secondly, it is often difficult to determine the value of goods, services and particularly goodwill. For example, surveyors can come to substantially different assessments. As a result, if is difficult to answer the question if a transaction was detrimental to creditors. This point was also noted in the interviews in the UK study, which indicated that the burden of proving undervalue (s. 238 IA 1986) is relatively easy, but that most of the evidential difficulties are caused by establishing a significant undervalue.
Thirdly, in one focus group it was noticed that challenging the proof of detriment is "part of the game". These three circumstances explain why the requirement of detriment gives rise to a relatively substantial number of disputes.
CONCLUSION AND DISCUSSION
The comparison between empirical data from UK and Dutch research provides valuable information regarding the question to which extent the transaction avoidance rules generate practical problems.
Similarities
22
The incidence of suspect transactions arguably ranges somewhere between 6%-9% (NL) and 10-40% (UK). Practitioners, however, arguably perceive a higher incidence of suspect transactions than is actually the case. Therefore, it is probable that the incidence of suspect transactions is substantially lower than the alleged 40%.
More striking are the similarities regarding the problems that occur when invoking the transaction avoidance rules in a situation in which a suspect transaction is encountered. In this respect, both the UK and The Netherlands share the difficulty of evidence problems and insufficient funds. These are seen as major obstacles to successfully invoking the transaction avoidance rules. Apart from funding problems, the comparison indicates that if criteria focus on the intent of the parties to the transaction, this significantly increases the risk of evidential difficulties. Therefore, an accumulation of difficulties takes place in which funding problems reinforce evidential difficulties, and vice versa.
Additionally, the majority of the disputes are conducted in the shadow of the (UK and Dutch) law. As a result, proceeds are obtained substantially more frequently from settlements than from proceedings. This finding has an important methodological implication with regard to conducting legal research in the field of transaction avoidance rules, as I will argue (see "methodological implications").
Reforming transaction avoidance rules
The solution for the major difficulties in Dutch and UK law is, obviously, to improve insolvency funding and to reduce the office-holder's (or liquidator's) burden of proof.
With regard to reducing the burden of proof, however, transaction avoidance is a highly delicate matter. On the one hand, one does not want to restrict companies and individuals in conducting transactions that are desirable from an economic point of view. On the other hand, funding problems and evidential difficulties lead to the rules being ineffective, i.e. can hardly be successfully invoked, which implies that transactions that must be considered as "not permissible", are left untouched.
Although transaction avoidance is a delicate matter, one could (and should) strive to find a balance between avoiding transactions and facilitating economically Obvious and remarkable at the same time is the aspect of insolvency funding.
Although funding is considered as a major obstacle for avoidance litigation, very little research has been done in this field. In this respect, I can only refer to one report which provides a global overview of different funding strategies. 48 Therefore, studies and research regarding the possibilities, effects and results of the various forms of state and private funding can be highly recommended.
Final remark
The preceding conclusions demonstrate that UK and Dutch law share similar difficulties regarding the application of the transaction avoidance rules. This indicates that at least some difficulties are universal and subsistent in transaction avoidance rules. Therefore, a comparative or international approach of transaction avoidance should be encouraged.
Consequently, it is not necessary to restrict studies in this field to a specific legal system.
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